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JURISDICTIONAL STATEMENT 

This aActron was commenced by the £illing of a@ com= 
Mitten the ouper lor Court, Fouren Judieral Distriee, Alaska 
amd thereafter removed tO the United States District Court 
for the District of Alaska, and a final decision dismissing 
the plaintiff-appellant, Barrow Deve’opment Company, Inc.'s, 
claim against The Fulton Insurance Company was rendered on 
Manviakey als, ) Sec. 

This appeal is taken from said decision pursuant 
por Ele Dreevlslions Of 2e>5U.Sec. V29) welenh coOmmers jJuris— 
diction of aopeals from al] final decisions of the United 
Seares District Court im tiie United States Court of Appeals, 
and 28 U.S.C. 1294(1) which designates the circuit embrac- 
img Saldq district asthe poroeper Court Of Amgbeals to which 


such appeal shall be directed. 
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STATEMENT OF SEFACTS 


The facts that give rise to the above case com- 
menced in August of 1964 when Barrow Development Company 
purchased from the FuJlton Insurance Company a certain 
inventory insurance policy on its goods in its warehouse 
alpebacrow, Alaska, in Ene sum of 550,000. (Record, p.24). 
ties insurance policy required monthly reporting Of the 
vaJue of the inventory and, if the reports were not made, 
the maximum amount that would be paid under the policy if 
the goods were destroyed was $37,500. (Record, p.29). 

At approximately the same time that this in- 
Surance policy was taken out, Barrow Development Com- 
pany took out a number of other insurance policies of 
fire insurance and extended coverage insuring its real 
property and other property in Barrow, Alaska. (Record, 
p. 156, 329). The insurance policy in question concern- 
ing the inventory and the other insurance policies were 
purchased through an insurance agent in Nome, Alaska, 
Meamed Pete Hahn, (Record, p. 112). Mr. Hahm instructed 
Barrow Devel.opment Company > to send him the monthly re- 
eerting documents for the inventory policy. 


After the policy was in effect, Barrow Devel- 
Peay ee 


Opment Company - employed Kohler & Johnson, a firm of 
certified public accountants in Fairbanks, Alaska, to take 
care of its accounting matters and also to mail in the 
month]y inventory reports to Pete Hahn in Nome. (Record, 
p. 113). Kohler & Johnson mailed in certain of these in- 
ventory reports to Pete Hahn in Nome and Pete Hahn mail- 
ed certain reports on to the company, but at the time of 
the fire which completely destroyed Barrow Development 
Company's property in Barrow, Alaska, on December 14, 
1964, the month]y inventory reports were not up to date 
because Pete Hahn had not sent one or two reports to the 
insurance company and Kohler & Johnson had not forwarded 
Pete Hahn the latest monthly inventory report, 34]-2. 
After the embers cooled Barrow Development 
Company' made claim to the various insurance companies 
for its fire losses, including the defendant the Fulton 
Insurance Company, and the real property damage was paid 
Mimeatal in the approximate sum of $260,000 without any 
Silest1on. (Record, p. 105): From the beginning the de- 
fendant Fulton Insurance Company, dragged its feet on 
Paying Off the inventory policy. The Fulton Insurance 
Company demanded of Barrow Development Company §  . a 


complete and detailed inventory of what burned in the 
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fire. (Record, p. 99) Barrow Development Company — 

met produce this inventory because 1tS records were de— 
stroyed in the fire along with the inventory. (Record, p. 
On.) . 

Barrow Development Company fiiledean eaoor Cf 
loss with the Fulton Insurance Company on the 29th day of 
January 1965, for a loss of inventory in the sum of 
$50,000. (Record, p. 100} The Fulton Insurance Company 
sent General Adjustment Bureau to Barrow, Alaska, and 
vicinity to investigate Barrow Development Company’ | 
claim of inventory property loss. The Fulton Insurance 
Company informed Barrow Development Company’ . that the 
maximum they would pay under the policy if the value of 
the inventory could be proved was $37,500 due to the im- 
meoper filing of the month)y reporting forms. (Record, 

p- 345). Barrow Development Company being pressed by 
mes Creqitors, demanded $50,000 from the Fulton Insurance 
Pempany for its inventory Joss. (Record, p. 102). The 
Fulton Insurance Company made impossible demands upon 
Eaerow Development Company’ concerning its inventory, 
and in response to these demands Barrow Development Com- 
pany . again explained to the Fulton Insurance Company 


mae it could not in detail substantiate its inventory 
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because the records were destroyed along with the property. 
Robert Keller, president of Barrow Development 
Company . wrote Pete Hahn, th- agent who sold Barrow 
Development Company the Pulton instance polite, on a 
number of occasions asking why the Fulton Insurance Com- 
pany was refusing to honor Barrow Development Company's 
claim and, as the record reflects, Hahn told Keller not to 
worry, that the Fulton Insurance Company was a tough group 
but he would be paid in the end and wouldn't have to sue. 
(Record, p. 342). Almost immediately after this corres- 
pondence, it became clear that the Fulton Insurance Corp- 
Oration's c]aim for the loss of its inventory, and Robert 
Keller, as president of Barrow Development Company 
On the 8th day of February, 1965, filed a lawsuit on be- 
half of the corporation, with himself acting as attorney, 
against the Fulton Insurance Company. (Record, p. 39). 
The Fulton Insurance Company filed an answer to the 
Barrow Development Company complaint and numerous dis- 
covery proceedings occurred thereafter, and the action 
finally culminated in a judgment of dismissal on the 28th 


day of March, 1966 for the failure of Barrow Development 
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Company, to appear for trial. Immediately thereafter 
Barrow Development Company ~ through its president, 
Robert Keller, engaged John M. Savage as its attorney and 
this judgment of dismissal was set aside on the 24th day 
of June, 1966 upon the payment by Barrow Development 
Company to the Fulton Insurance Company cf the sum 
@erol 5102.82 in costs and attorney's fees. (Record, pv. 330). 
After the case was reinstated, the defendant 
Fulton Insurance Company, moved to dismiss the Barrow 
Development Company complaint on the basis that the 
plaintiff, Barrow Development Company was not a 
Seeecoration in good standing at the time it fied its 
complaint originally, it not having filed its annual re- 
ports and paid its annua] corporation tax in accordance 
with AJaska statute and that this fact was not pleaded in 
Plaintitf's complaint in accordance with A’aska law. (Re- 
cord, p. 334). Barrow DeceJopment Company admitted 
ite: these facts were true and the Superior Court, Third 
eeictcial District, Anchorage, Alaska dismissed Barrow 


Wevelopment Company, Inc.'s complaint without prejudice 
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mere Motheda, soe wunemmmaso7. in the meantime on the 20th 
fay Of January, 19067, Barrow Development Company, Inc. filed 
mime oresent action in the Superior Court, Fourth Judicial. 
District, Fairbanks, Alaska against the Fulton Insurance 
Senmeany £0r tOreMous activity in its failure to pay the 
Barrow Development Company, Inc.'s losses and in its adjust- 
ment of the claim and complete handling of the matter. 
This action was subsequently removed to the United States 
Mrstrie: Court for the District of Alaska. 
The District Court granted summary judgment to 

the defendant insurance company on the ground that the 
action had not been brought within a year of the date the 
loss occurred, as was required under the provisions of 
the policy even though the complaint charged not a breach 

meme Lerms Of the contract but rather a tort cause of 


ection. 
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SPECIFICATIONS OF ERROR 


Ir 
Tie DIStrice COUureE erred limimaking Hinding of 
Fact Number 6 in that plaintiff's cause of action sounds 
iomeort rather than contract. 
dt 
mge DAastricl Court ermedein Making Pinging sof 
Fact Number 9 in that the one-year Jimitation under the 
provisions of the fire insurance policy had been tolled 


by the filing of plaintiff's complaint February 8, 1965 
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ARGUMENT 


THE COURT ERRED IN FINDING THAT THIS ACTION 
WAS BROUGHT TO ENFORCE THE PROVISIONS OF THE 
FIRE INSURANCE PORTCY AND THEREBY SUBJECT TO 
THE ONE-YEAR LIMITATION OF TIME FOR COMMENCE- 
MENT OF AN ACTTON CONTAINED IN THE POLICY. 


ire —cOUre wEOuUna: 


"That the Plaintiff commenced this contract 
GCaulse Of action In vconmection with the fire 
insurance policy IFP-343209 to recover damages 
for inventory losses sustained as a result of 
the aforementioned fire in the Superior Court 
for the State of Alaska, Fourth Judicial Dis- 
EmECt, “ON WJahiliaiayee Opes crs 


This finding was clearly erroneous. The complaint sounds 
in tort and not in contract. The complaint alleges: 


Serie 
"That on or about December 14, 1964 
plaintiff suffered a complete loss by fire of 
its buildings and inventory at Barrow, Alaska. 


"TV 
“thae plaimt Mit enGrtived defendant Of its 
loss under the terms of the aforementioned 
policy and defendant undertook, through its 
agent, General Adjustment Bureau, the adjust- 


ment of the loss caused to plaintiff by the 
fire. 
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WX] 1 

"That defendants representative and agent, 
General Adjustment Bureau, sent an adjuster to 
Barrow Qlacka tO agsuste plaintiffs joss and 
the same was wantonly, recklessly, and negli- 
gently adjusted in that the adjuster did not 
determine by any reasonable means available 
Pie Vale Of the =gqecds Plarinerif Voce im the 
fire. 


NEAL 

"That plaintiff cooperated with defendant 
and defendant's agent in adjusting said fire 
loss to the best extent of his ability and the 
defendant willfully, maliciously, wantonly, 
recklessly and negligently never offered to pay 
GlaiIntitk anyening torcgeme lWNosstor mlaimtirr Ss 
inventory in the aforementioned fire. 


7 ih a 
"That plaintiff was informed of defendants 
refusal to pay plaintiff anything under its 
policy for plaintiff's loss on or about January 
25, 1965 by defendant and its agents. 


eee«eee 


ne « 

"That as a direct and proximate result of 
defendanG Ss wllVvrale anc Malvelous acts, tie 
OlalntrEer wasstovecd) Co file Suit on tts ‘claim 
against the defendant and has never to this date 
been pald ary eino stor tine loss Of Tis anventory 
by the defendant. 


el 
"Because the defendants acts were willful, 
malicious and intentional, and designed to in- 
jure plaintiff, plaintiff has suffered general. 
detage= ithe woumuor 250,000 plus interest 
= 10- 
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Mice wlitetr ememiit led tO punitive damages 

in the sum of $50,000 to punish the defendant 

for its Malienems and willful acts.’ 
items Glaintift's theory that an insurance company Owes 
its insured a duty to exercise reasonable care in the ad- 
juetement and settMement of claims; that this duty arises 
from the relationship of insurer and insured and exists 
midepencent Of any terms Of the contract and that a breach 
mapeaioewaucy SOUNdS in tort rather than contract. Prac= 
tically every jurisdiction in which the question has arisen 
has held that recovery may be had on such a theory. t 

The best example is the Supreme Court of Calif- 
mame Ss recent decision in Crisci v. Security Ins. Co. 
MeeNew Haven, Conn., 426 P.2d 1.73 (1967), in which the 
court subscribed to the general view that an insurance 


company's power to affect the interests of its insured 


ee ae A BR a A Ec 


] 
see cases cited in Keeton, Liability Ins. & Responsi- 
meeity For Settlement G7 Harv. L. Rev. 1136, 1)38 n. 5 
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me well as its ow interes®s is accompanied by respons1- 
Pmt y TOr 1ts exercise, regardless Of the fact that such 
Mesoonsibility is M@t expRessed in the Policy and that 
ihe breach of that duty iS treated aS sounding in tort. 
These wete the Facts in Crisci, supra: An in- 
jured claimant brought a negligence suit against the 
meta titf who had 510,000 of IMsurance coverage under a 
general liability policy issued by defendant. Defendant 
rejected a $9,000 settlement offer, the suit went to 
trial and the claimant was awarded a $i00,000 judgment 
Peernst the plaintiff. The Plaintiff brought suit against 
the insurance company for wrongfully refusing to settle 
Smee the policy limits. “he trial court found that 
the defendant had breached its duty to settle in good 
faith, and p)aintirf was awarded the amount cf the ad- 
Verse judgment ii eXGesS or the POlicy Jimats, and, in 
addition, she réccvéred $25,600 ror mental suffering. 


mere Supreme @Curt Yr Wa! lia afiikmed both awards on 
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the basis of California Civil Code, Section 3333, which 


provides that: 


"Wor the wereach Of an Obligation not arising 
frum @onerart, tie Measure Of damages =< . . 
is tthe am@unt which will compensate for all 
the detriment proximately caused thereby. 


Crisci was a tort case, and Barrow Development Company, 


Inc. v. the Fulton TPnsurance Company is a tort case, and 
the fact that this action was not started within the 
time allowed by the policy is quite irrevelant. 

Aeoe O9210070 prevides that tert Scriens must 
be brought within two years; it is clear that this action 
was brought within the time allowed. 

Plaintitf has pleaded a valid cause of action 
completely independent of the provisions of the fire in- 
Surance policy and therefore in no way affected by the 
One-year limitation contained therein; for this reason 
the summary judgment granted by the District Court must 
be reversed and plaintiff given the opportunity to prove-- 


fees Sai-=t he Manet tal alle@eriors of ifs complaint. 
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THE SPR tA COURTS ERRED EN FPINDING THAT THE 

CONTRACTUAL LIMITATION OF TIME EXPRESSED IN 

THE PROVISIONS OF THE FIRE INSURANCE POLICY 

HAD NOT BEEN TOLBED BY THE PILING OF PLAIN- 

TIPE’ S “COMPLAINT FEBRUARY 8, 1965. 

Mie Er tal .eourer round: 

"That the Plaintiff's contract cause of action 

was not commenced within one year after the 

aforementioned fire loss occurred, which was 

required under the express terms of the fire 

IMmsSUranee policy previssons..~ 
This finding was clearly erroneous. Robert A. Keller filed 
a complaint against The Fulton Insurance Company on be- 
half of Barrow Development, Inc. February 8, 1965 plead- 
Magra CONLract cause of action. That complaint was dis-— 
missed for plaintiff's failure to prosecute March 28, 
1966. This dismissal was set aside June 24, 1966. The 
complaint was dismissed again June 13, 1967. Another 
complaint, pleading the contractual cause of action, was 
Filed January 11, 1968 and is still pending. 

Ags. U9. VO240s pre vides #taac- 


teat AcCkIOn Lewcommencec= within the treme 
prescribed and is dismissed upon the trial 


See 


; 
: 1 an 
SHY MON eres aS due ee - 
SCAT Wee Gl eee aks 
nie) a ae | Ba ene 


(Gan cag Seang ete 


Peeve WS GO0ES SeGLtew E'YNS HIATT ws 2 
SPU Petts tay Gap ashe Wena O84! wee 7 
a ee Anta pas e622 Lars sees 
ope “EP %. 00513 oxsgias &53 Gibep Sexhipey 
| | A tesors yeh eet 
teldt elise 2» +12 IF wa a te vitesis wm inal 
= _ >= ar ie DS De | eg? Son bape 10k 
: - - % - 
en, | (Oe seston is eed ed wo Jel 


“BiG Gym, , ae? = ose eee 1) S8pr% ie ¢ tne) 7 


ag. er ee i OW ‘tuninee 2 iti erent. Wi, | 


a ee ee a fess laeih sine. bi 
4 4 | Gx Fi) &/ Oc @ Oe weaieaii _ a 
“eee Stk ta — Var ae err Dn aea 7 ei 
? md hs tiie 8 GIFs, 7 iain hela 
. $@ 7 Wit, 44 J clay a 
| 4 — ) 
[= - a 06 Sn iste : 


a cet ee = Sea 


or upon appeal after the time limited for 

bringing a new action, the plaintiff 

may commence a new action upon the cause of 

action within one year after the dismissal 

Or reversal on appeal ... ." 
It is the general rule that statutes such as A.S. 09.10.240 
apply to contractual as well as statutory Jimitations. 
Remeny. NOrthern Assur. Co., 203 NE.2d 442 (111. 1964). 

It will be seen, therefore, that at the time 
this action was brought there was pending -- and there is 
Betll pending -- in the Alaskan courts an action by the 
plaintiff against the defendant alleging a breach of con- 


Mmedect. If this action sounds in contract, it may be sub- 


ject to abatement, but timely it certainly was. 
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CONCLUS TON 


For the foregoing reasons as stated in the argu- 
ments in the body of this brief, the United States District 
Court for the District of Alaska erred in granting’ the Ful- 
ton Insurance Company's motion for summary judgment, and 
the judgment should be reversed and the United States 
District Court for the District of Alaska should be instructed 
to proceed to hear plaintiff-appellant's cause of action. 


SAVAGE, ERWIN &, CURRAN 
Attorneys for Appellant 
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By Us 
John M. Savage 
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